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CURRENT DECISIONS 415 

For discussion of the whole problem involved, suggesting a broader ground 
of decision, see Comments (1917) 27 Yale Law Journal, 242, 269, criticizing 
Macmillan v. London Joint Stock Bank, Limited [1917] 2 K. B. 439, the decision 
of the Court of Appeal which the principal case now reverses. 



Constitutional Law — Passing Act over Veto — Number of Votes Required. — 
In a criminal prosecution for violating a state statute whose validity depended 
upon the Webb-Kenyon Act (37 U. S. St. at L. 699), the validity of this Act 
was attacked upon the ground that it had not been constitutionally passed. It 
was passed over the President's veto but received in the senate only a two- 
thirds vote of the Senators present (a quorum) which was less than two-thirds 
of all the members entitled to sit in the Senate. Held, that the Act was legally 
passed. Missouri Pac. Ry. Co. v. Kansas (Jan. 7, 1919) U. S. Sup. Ct. Oct. 
Term, No. 14. 

This decision is of special interest at the present time because of the similarity 
between the Constitutional provision relative to passing a bill over the Presi- 
dent's veto (sec. 7, Art. I) and the provisions empowering "two-thirds of both 
houses" to propose Constitutional amendments (Art. V). The opinion adverts 
to this similarity and relies upon Congressional precedent in the passage of 
Constitutional amendments and upon decisions with respect to the amendment 
of state constitutions. It is clear, therefore, that opponents of the Prohibition 
Amendment will have to abandon the argument that that Amendment was not 
validly proposed because adopted by less than two-thirds of the entire member- 
ship of the House and the Senate. 



Contempt of Court — Constructive Contempts — Using Political Pressure 
to Induce Defendant's Attorney to Withdraw. — While a divorce suit was 
pending, the complainant's father threatened the defendant's attorney, who 
was a candidate for reappointment as city solicitor, with political pressure 
unless he would cease opposition to the divorce or would withdraw from the 
case. Contempt proceedings were instituted at the request of the court. 
Held, that the respondent was guilty of contempt. In re Bowers (1918, N. J. 
Ch.) 104 Atl. 196. 

The court reasons that the defendant's conduct was an attempt to deprive the 
court of the services of an officer of the court. Although a novel instance of a 
constructive contempt, the decision appears clearly sound. 



Contracts — Impossibility Caused by Act of State — Failure to Produce a 
Principal in Court. — One G, having been convicted of a misdemeanor, gave 
an appeal bond conditioned to appear and submit to judgment in case of 
affirmance. After such an affirmance he failed to appear because in the mean- 
time he had been convicted of murder and imprisoned for a term of 40 years. 
Held, that the bondsmen were excused, since the purpose of the bond was not 
to secure payment of the fine but to secure the appearance of the principal, 
and the bondsmen's fulfilment of the condition was rendered impossible by an 
act of the state itself. State v. Herber (1918, Okla.) 173 Pac. 651. 

For a discussion of an allied problem see Comments, p. 399, 401, n. 11. 



Contracts — Rescission — Misrepresentation of Buyer's Identity. — Through 
telegraphic correspondence an individual, purporting to represent a corporation 
which was actually fictitious, bought a large quantity of linseed oil for future 
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delivery. The seller's diligent inquiries led to the belief that the buyer was a 
corporation with resources. On discovering that the buyer was really an indi- 
vidual with no financial backing, the seller gave notice that the sale was 
cancelled. The buyer, refusing to accede, sued for damages. An action was 
brought in equity by the seller to enjoin the prosecution of the action at law. 
Held, that the seller was entitled to an injunction, as the concealment .of a 
material fact which, if known to the vendor, would have kept him from entering 
into the contract, was such fraud as entitled to rescission. Fay v. Hill (C. C. A. 
8th) 249 Fed. 415. 

In its determination of the parties' rights the case is amply supported by the 
authorities. Fifer v. Clearfield, etc. (1906) 103 Md. 1, 62 Atl. 1122; Boulton 
v. Jones (1857, Ex.) 2 H. & N. 564. But the form of relief given, granting an 
injunction against the prosecution of an action at law although the defence 
at law is complete, is most unusual, and contrary to the general equity rule. 
2 Pomeroy, Equitable Remedies (3d ed., 1905) sec. 638. For thorough analysis 
of the relations of the parties to executory contracts subject, like that in the 
present case, to rescission, see Comments (1918) 28 Yale Law Journal, 178, 181. 



Contracts — Third Party Beneficiary — Street Railway Sued on Contract 
with City to Keep Street Repaired. — The defendant, a street railway company, 
in consideration of the license to build its road in the street, contracted with 
the city to keep the street in repair. Plaintiff was injured because of the 
failure of the company to keep the street in repair. Held, that the plaintiff 
could recover directly from the street railway company. Fowler v. Chicago 
Railways Co. (1918, 111.) 120 N. E. 635. 

While the precise question involved had never previously been presented 
for decision in Illinois, cases in other jurisdictions had already reached the 
same result. McMahon v. Second Avenue R. Co. (1878) 75 N. Y. 231; Jenree 
v. Metropolitan Street R. Co. (1912) 86 Kan. 479, 121 Pac. 510. See also 39 
L. R. A. (N. S.) 1 1 12; Ann. Cas. 1913 C, 214. The courts place the result 
on the ground of avoiding circuity of action. Cf. the analogous cases where 
a landlord has agreed with his tenant to repair the premises. Payne v. Rogers 
(1794) 2 H. Bl. 350; Girdley v. City of Bloomington (1873) 68 111. 47. 



Exemptions — Who are "Debtors" — Judgment for Alimony as Debt. — The 
plaintiff obtained a divorce from the defendant and a judgment for alimony 
payable in installments at stated periods during her life or until re-marriage. 
Subsequently the defendant married a second wife. Certain installments of 
the alimony being due and unpaid, the plaintiff caused an execution to issue 
on the judgment for alimony and under this the defendant's employer was 
garnished. The defendant contended that under a statute exempting the wages 
of a debtor who was head of a family his wages were exempt. Held, that the 
defendant's wages were exempt from the claim of the first wife for alimony. 
Salinger, Stevens and Ladd, JJ., dissenting. Schoolev v. Schooley (1918, Iowa) 
169 N. W. 56. 

The question is purely one of the fair construction of an ambiguous statute 
which gives exemption to "debtors." Does it include all "debtors"? The 
majority give the word a literal interpretation. Salinger, J., in a somewhat 
lengthy dissenting opinion argues forcibly that it does not. It may be ques- 
tioned whether a husband who has given his first wife ground for divorce ought 
to be permitted to escape from making further payments out of his earnings 
for the support of the former wife by acquiring a second wife. If we believe 



